SOURCE MATERIAL LICENSE PROVISIONS


The following terms and conditions shall govern the licensing and use of any and all Source Material released to Company under any  Agreement entered into between Supplier and Company pursuant to Section __ of the parties’ Agreement dated _______________ (the “Agreement”).  These terms and conditions shall take precedence over any conflicting or inconsistent terms and conditions in the Agreement respecting the licensing and use of Software.

1.Non-use; Non-disclosure.  Company agrees to use the Source Material solely to create modifications to correct defects in and otherwise maintain the Source Material (but not add new features or functions) (“Maintenance”).  Company acknowledges that the Source Material constitutes a valuable trade secret of Supplier.  Accordingly, Company agrees to use the Source Material solely for such Maintenance and solely in accordance with the provisions of this Appendix.  Without limiting the foregoing, Company shall take all the same precautions to protect the Source Material as it takes to protect its own most highly confidential material, but in no case less than reasonable care.  Such precautions shall include, without limitation, the following:

(a) Company shall restrict access to the Source Material to up to three (3) employees who require such access to perform the Maintenance contemplated herein (collectively, the “Technicians”), and neither Company nor the Technicians shall disclose the Source Material to any third parties;

(b) the Source Material shall only be used at the Designated Site (as specified in Exhibit A hereto);

(c) the Source Material shall not be used on any networked computers;

(d) when not in use as permitted under this Appendix, the Source Material shall be deleted from all computer memory and stored on tangible media and shall be secured in a locked room, with controlled access only to the Technicians located at the Designated Site;

(e) Supplier shall have the right, upon reasonable notice to Company, to inspect Company’s facility to verify compliance with the provisions of this Section 1;

(f) upon certification by Supplier and agreement by Company (which agreement shall not be unreasonably withheld) that the condition for release of the Source Material from escrow to Company no longer exists, Company shall return all copies of the Source Material including without limitation any modifications thereto to Supplier within forty-eight (48) hours by a carrier designated by Supplier to Supplier’s address above, and upon Supplier’s request certify that no copies of the Source Material have been retained; and

(g) during the two year period after a Technician’s last access of the Source Material, such Technician shall not participate in any manner in the development of any product with the same or substantially similar functionality to that of the Source Material.

Company shall be fully responsible for the conduct of the Technicians for any breach of this Agreement.  Company shall immediately notify Supplier in the event of any unauthorized use or disclosure of the Source Material.  Without limiting the foregoing, Company shall at its expense, upon request of Supplier, take all other steps necessary to recover any compromised trade secrets caused by such unauthorized use or disclosure, or in the event Supplier takes such steps, Company shall reimburse all reasonable costs related thereof.

2. Limited License.  Subject to Section 1 above, Supplier hereby grants Company the limited license to copy and modify the Source Material solely for the purpose of creating modifications to correct defects and otherwise maintain the Source Material (but not add new features or functions), but for no other purposes.  Except as expressly set forth in this Section 2, nothing in this Appendix is intended to grant any rights to Company under any intellectual or other property rights of Supplier, nor shall this Appendix grant Company any rights in or to the Source Material.

3. No Warranty.  THE SOURCE CODE IS PROVIDED “AS IS”.  SUPPLIER MAKES NO WARRANTIES, EXPRESS, IMPLIED OR OTHERWISE, REGARDING THE SOURCE CODE, ITS ACCURACY, COMPLETENESS OR PERFORMANCE.

4. Ownership.  Company acknowledges and agrees that all right, title and interest in and to the Source Material is and shall remain the property of Supplier or its licensors.

5. Term.  This Agreement shall be in effect as long as Company has Source Material and terminate when Company returns all Source Materials to Supplier; provided, however, that the obligation to protect the confidentiality of the Source Code Material shall not terminate.

6. Remedies.  Company acknowledges that any breach of any of its obligations with respect to confidentiality or use of the Source Material hereunder will cause or threaten irreparable injury to the Supplier and, accordingly, Company agrees that in such event Supplier may, in addition to any other remedy, seek equitable relief to protect its interests therein, including without limitation, preliminary and permanent injunctive relief.

7. Survival. The terms and conditions of Paragraphs 1(g), 3,4 and 6 shall survive expiration to the extent necessary to effectuate their intent.

EXHIBIT A

SOURCE MATERIAL

[To be completed]

Source Material:

Designated Site:

EXHIBIT B

CONFIDENTIALITY AGREEMENT

This Agreement is made and entered into by _________________________ (“You”).

WHEREAS, you are an employee of ________ Corp. (“____________”).

WHEREAS,  ___________ desires that you have access to certain Source Material (as such term is defined in that certain Agreement between ________________  and __________ dated _________________, 1996 (the “License Agreement”)) only at _____________________________ (the “Designated Site”) in order to assist __________  in maintaining the Source Material as set forth in the License Agreement.

NOW, THEREFORE, you agree as follows:

1. Nonuse; Nondisclosure.  You agree to use the Source Material solely to create modifications to correct defects in and otherwise maintain the Source Material (but not add new features or functions). You acknowledge that the Source Material constitutes a valuable trade secret of _________________.  Accordingly, you agree:

(a) not to disclose the Source Material to any third parties;

(b) the Source Material shall only be used at the Designated Site;

(c) the Source Material shall not be used on any networked computers;

(d) when not in use the Source Material shall be deleted from all computer memory and stored on tangible media and shall be secured in a locked room at the Designated Site; and

(e) not to make any use of the Source Material for any purpose, except as specifically authorized herein.

2. Other Limitations.  Since it would be difficult to establish whether or not you used concepts within the Source Material, and therefore to protect the confidentiality of the Source Material, you agree that during the two (2) year period after your last access to the Source Material, you shall not participate in any manner in the development of any product with the same or similar functionality to that of the Source Material.

3. Limited License.  Subject to Section 1 above, _________________ hereby grants you the limited license to copy and modify the Source Material solely for the purpose of creating modifications to correct defects in and otherwise maintain the Source Material (but not add new features or functions), but for no other purposes.  Except as expressly set forth in this Section 3, nothing in this Agreement is intended to grant any rights to you under any intellectual or other property rights of _________________, nor shall this Agreement grant to you any rights in or to the Source Material.

4. Ownership.  __________ acknowledges and agrees that all right, title and interest in and to the Source Material is and shall remain the property of _________________.

5. Term.  This Agreement shall survive until such time as the Source Material disclosed hereunder becomes publicly known and made generally available to the public through no action or inaction of yours.

6. Remedies.  You acknowledge that any breach of any of your obligations with respect to confidentiality or use of the Source Material hereunder will cause or threaten irreparable injury to _________________ and, accordingly, you agree that in such event _________________ may, in addition to any other remedy, seek equitable relief to protect its interests therein, including without limitation, preliminary and permanent injunctive relief.

7. Miscellaneous.

(a) Assignment.  Neither this Agreement nor any right under this Agreement may be assigned or otherwise transferred by you, in whole or in part, whether voluntary or by operation of law, without the prior written consent of _________________.

(b) Governing Law.  This Agreement shall be governed and construed in all respect by the laws of the State of ___________, without reference to its conflicts of law provisions.

(c) Jurisdiction; Venue.  Any dispute or action arising from or out of this Agreement will be subject to the exclusive jurisdiction and venue of the state and federal courts in __________________________,  and the parties consent to the  personal and exclusive jurisdictions of these courts.

(d) Severability.  In the event that any provision of this Agreement is determined to be invalid, illegal or unenforceable by a court of competent jurisdiction, the remainder of the Agreement shall remain in full force and effect without said provision.

(e) Modification; Waiver.  This Agreement may not be altered, amended or modified in any way except by a writing signed by you and _________________.  The failure of a party to enforce any provision of the Agreement shall not be construed to be a waiver of the right of such party to thereafter enforce that provision or any other provision or right.

(f) Entire Agreement.  You acknowledge that this Agreement sets forth the entire agreement and understanding as to the subject matter hereof, and supersedes all prior discussions, agreements and writings in respect hereto.

IN WITNESS WHEREOF, you have executed this Agreement on the date below written.

By:___________________________

Name:________________________

Date:____

